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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 89-126
PETI TI ONER A.C. No. 15-13469-03699
V. M ne No. 9

GREEN RI VER COAL CO., INC. ,
RESPONDENT

DECI SI ON

Appearances: Joseph B. Luckett, Esq., Ofice of the Solicitor,
U.S. Departnent of Labor, Nashville, Tennessee,
for the Secretary of Labor (Secretary);

B. R Paxton, Esq., Paxton & Kusch, Central City,
Kentucky, for Respondent Green River Coal Co., Inc.
(Green River).

Bef ore: Judge Broderick
STATEMENT OF THE CASE

The Secretary seeks a civil penalty for a violation of 30
C.F.R 0 75.200 charged in a section 104(d)(2) order of
wi t hdrawal issued Novenber 21, 1988. Pursuant to notice, the case
was called for hearing in Oamensboro, Kentucky, on Septenber 12,
1989. George L. Newin testified on behalf of the Secretary;
M chael McGregor testified on behalf of Green River. The record
was kept open to allow the Secretary to file a conputer print out
of prior violations by Green River at the subject mne. Geen
Ri ver contends that the history is not relevant because of a
change in managenent of the nmine. Both parties have filed
posthearing briefs on this issue and | will discuss and decide
that question in this decision. | have considered the entire
record and the contentions of the parties in making this
deci si on.

FI NDI NGS OF FACT

Green River is the owner and operator of an underground coal
m ne in Hopkins County, Kentucky, known as the Green River No. 9
M ne. The management of the m ne changed in Novenber 1988. MsSHA
agrees that the new managenent has a new attitude toward safety:
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it is aware of safety problens and is trying to correct them
Weekly safety neetings are held involving all enployees.

On Novenber 21, 1988, Federal mne inspector George Newlin
was engaged in an on-goi ng general inspection ("AAA inspection")
of the subject mne. In the Northwest B return aircourses, he
observed that one row (on the left side) of tinmbers had been
knocked down and not replaced. Sonme of the tinbers on the right
side were down and the right side was covered with gob. The area
was passible, but with difficulty. At |least 30 days prior to
Novenber 21, the gob, resulting fromrock falls, had been cl eaned
out of an adjacent entry and deposited in the entry in question.
At the sanme time the tinbers had been knocked down. The fireboss
book had referred to the condition for seven weeks. The roof was
bolted and supported and was in stable condition. The area where
the tinbers were down extended for a distance of 120 to 300 feet.
Ti mbers were mssing on both sides for about 50 feet, and on the
| eft side for nore than 120 feet. The entire entry was about 910
feet |ong.

I nspector Newin issued a section 104(d)(2) w thdrawal order
alleging a violation of 30 C.F. R 0O 75.220 because the tinber
line was not continuous in the return fromcrosscut No. 65 to
crosscut No. 52 as required in the approved roof control plan

The approved roof control plan in effect at the m ne
required one return aircourse to be tinbered. A double row of
tinmbers is required, six feet apart, with five foot centers on
t he advance. The area is required to be travelled every seven
days by the fireboss. Otherwi se, mners are not normally in the
entry.

Respondent has about 200 enpl oyees. It produces nore than
one mllion tons of coal annually. The history of prior
vi ol ati ons shows that 1,074 paid violations were cited during the
24 nonths prior to the order involved herein, of which 139 were
roof control violations. Since the new managenment took over about
November 15, 1988, only one (d) order has been issued to G een
Ri ver, the one involved here.

The order was terni nated December 12, 1988, when tinbers
were set in the entry as required by the roof control plan. The
abat enent was effected pronptly and in good faith.

REGULATI ON
30 CF.R 0O 75.200 provides in part as follows:

(a) (1) Each mine operator shall develop and follow a
roof control plan, approved by the District Manager
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that is suitable to the prevailing geol ogica
conditions, and the m ning systemto be used at the
m ne. Additional neasures shall be taken to protect
persons if unusual hazards are encountered.

| SSUES

1. Whet her the evidence establishes a violation of 30 C.F. R
0 75.220 on Novenber 21, 1988

2. If so, whether the violation resulted from Green River's
unwarrantable failure to conply with the standard?

3. If aviolation is established what is the proper penalty?

a. In view of the change in nmine managenent, is it
proper to use the two year history of prior violations
as a criterion in determning the appropriate penalty?

CONCLUSI ONS OF LAW

Green River is subject to the provisions of the Federal M ne
Safety and Health Act (the Act) in the operation of the subject
mne, and | have jurisdiction over the parties and subject matter
of this proceeding.

The evidence clearly establishes that Green River was not in
conpliance with its approved roof control plan in the Northwest B
return aircourse on November 21, 1988. A substantial nunber of
posts required by the plan were di sl odged, and had been di sl odged
for many weeks. The inspector believed the condition was not
significant and substantial because it was unlikely to result in
injury: the roof was in stable condition and was adequately
bol t ed.

However, the condition had existed for a substantial period
of time and had been noted in the fireboss book for seven weeks.
The conpany nust have been aware of the condition and, until the
order was issued, it nmade no attenpt to correct it. The
Commi ssi on has held that unwarrantable failure is established by
a showi ng of aggravated conduct constituting nore than ordinary
negl i gence. Enery Mning Corp., 9 FMSHRC 1997 (1987). The
circunstances here clearly point to aggravated conduct
constituting nore than ordinary negligence: the repeated
references in the fireboss book which were ignored establish nore
than ordi nary negligence. Green River's attenpt to show that the
fireboss was attenpting to persuade the conpany to timber the
adj acent entry which had a higher roof is a |lane
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excuse. The order including the unwarrantable failure finding
shoul d be affirmed.

At the hearing, it was agreed that the conputer printout of
Green River's violation history could be offered post-hearing.
Respondent objected on the ground of relevance, arguing that the
change in managenent of the mine on Novenmber 15, 1988, renders
any prior history of violations irrelevant and i muaterial. Green
Ri ver Coal Co., Inc., is a corporation and has been the operator
of the subject mine during the entire period in question. Section
110(i) of the Act obliges me to consider "the operator's history
of previous violations" as one criterion in determ ning an
appropriate penalty. See Secretary v. Peabody Coal Co., 1 FMSHRC
28 (1979).

Al t hough the history of prior violations is therefore a
statutorily mandated criterion to be considered in fixing the
anount of the penalty, the inproved safety record and safety
outl ook of the new managenment should al so be taken into
consi deration. The purpose of the civil penalty provisions of the
Act is to pronpte safety in the nmines, not to collect noney for
the Federal Governnent.

I conclude that under all the circunstances of this case an
appropriate penalty is $300.

ORDER

Based on the above findings of fact and conclusions of | aw,
IT IS ORDERED

1. Order No. 3296525 issued Novenber 21, 1988, is AFFI RVED
2. Respondent shall, within 30 days of the date of this
deci sion, pay the sum of $300 as a civil penalty for the

vi ol ati on found herein.

James A. Broderick
Adm ni strative Law Judge



